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1. Definitions, The deﬁn‘itionsz contained in s. 60A-1.001, F.A.C. shall apply to this
agreement. The following additional terms ate also defined;

(2) “Contract” means the legally enforceable agreement that results from a successful
solicitation. The parties to the Contract will be the Customer and Contractor.

(b) “Customer” means the State agency or other entity identified in a contract as the
party to receive commodities or contractual services pursuant to a contract or that orders
commodities or contractual services via purchase order or other contractual instrument
fromthe Contractor under the Contract. The “Customer” may also be the “Buyer” as
defined in the PUR 1001 if it meets the definition of both terms.

(c) “Product” means any deliverable under the Contract, which may include
commodities, services, technology or software.

(d) “Purchase order” means the form or format a Customer uses to make a purchase
under the Contract (e.g., a formal written purchase order, electronic purchase order,
procurement card, contract or other authorized means).

2. Purchase Orders. In contracts where commodities or services are ordered by the
Customer via purchase order, Contractor shall not deliver or furnish products until a
Customer transmits a purchase order. All purchase orders shall bear the Contract or
solicitation number, shall be placed by the Customer directly with the Contractor, and
shall be deemed to incorporate by reference the Contract and solicitation terms and
conditions. Any discrepancy between the Contract terins and the terms stated on. the
Contractor’s order form, confirmation, or acknowledgement shall be resolved in favor of
terms most favorable to the Customer. A purchase order for services within the ambit of
section 287.058(1) of the Florida Statutes shall be deemed to incorporate by reference the
requirements of subparagraphs (a) through (f) thereof. Customers shall designate a
contract manager and a contract administrator as required by subsections 287.057(15) and
(16) of the Florida Statutes,

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most
recently release model or version of the product at the time of the order, unless the
Customer specifically requests in writing an earlier mode! or version and the contractor is
willing to provide such model or version, :
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4, Price Changes Applicable only to Term Contracts. If this is a term contract for
commodities or services, the following provisions apply.

() Quantity Discounts. Contractors are urged to offer additional discounts for one time
delivery of large single orders. Customers should seek to negotiate additional price
concessions on quantity purchases of any products offered under the Contract. State
Customers shall document their files accordingly.

(b) Best Pr',_j__g Offer, During the Contract term, if the Customer becomes aware of
better pricing offered by the Contractor for substantially the same or a smaller quantity of
a product outside the Contract, but uporn the same or similar terms of the Contract, then at
the discretion of the Customer the price under the Contract shall be immediately reduced
to the lower price.

(c)-Sales Promotions, In addition to decreasing prices for the balance of the Contract term
due to a change in market conditions, a Contractor may conduct sales promotions
involving price reductions for a specified lesser period, A Contractor shall submit to the
Contract Specialist documentation identifying the proposed (1) starting and ending dates
of the promotion, (2) products involved, and (3) promotional prices compared to then-
authorized prices. Promotional prices shall be available to all Customers. Upon
approval, the Contractor shall provide conspicuous notice of the promotion.

(d) Trade-In, Customers may trade-in equipment when making purchases from the
Contract. A trade-in shall be negotiated between the Customer and the Contractor.
Customers are obligated to actively scek current fair market value when trading
equipment, and to keep accurate records of the process, For State agencies, it may be
necessary to provide documentation to the Department of Financial Services and to the
agency property custodian pursuant to Chapter 273, F.S.

(¢) Equitable Adjustment, The Customer may, in its sole discretion, make an equitable
adjustment in the Contract terms or pricing if pricing or availability of supply is affected
by extreme and unforeseen volatility in the marketplace, that is, by circumstances that

- satisfy all the following criteria: (1) the volatility is due to causes wholly beyond the
Contractor’s control, (2) the volatility affécts the marketplace or industry, not just the
particular Coniract source of supply, (3) the effect on pricing or availability of supply is
substantial, and (4) the volatility so affects the Contractor that continued performance of
the Contract would result in a substantial loss.

5. Additional Quantities. For a period not exceeding mnety (90) days from the date of
solicitation award, the Customer reserves the right to acquire additional quantities up to
the amount shown on the solicitation but not to exceed the threshold for Category Two at
the prices submitted in the response to the solicitation.

6. Packaging. Tangible product shall be securely and properly packed for shipment,
storage, and stocking in appropriate, clearly labeled, shipping containers and according to
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accepted commercial practice, without extra charge for packing materials, cases, or other
types of containers. All containers and packaging shall become and remain Customer’s
property.

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any
reasonable time with prior notice, the equipment or product or plant or other facilities of a
Contractor to assess conformity with Contract requirements and to determine whether
they are adequate and suitable for proper and effective Contract performance.

8. Safety Standards. All manufactured items and fabricated assemblies subject to
operation under pressure, operation by connection to an electric source, or operation
involving connection to a manufactured, natural, or LP gas source shall be constructed
and approved in a manner acceptable to the appropriate State inspector. Acceptablhty
customarily requires, at a minimum, identification marking of the appropriate safety
standard organization, where such approvals of listings have been established for the type
of device offered and furnished, for example: the American Society of Mechanical
Engineers for pressure vessels; the Underwriters Laboratoties and/or National Electrical
~ Manufacturers’ Association for electrically operated assemblies; and the American Gas
Association for gas-operated assemblies. In addition, all items furnished shall meet all

applicable requitements of the Occupatlonal Safety and Health Act and state and federal
requirements relating to clean air and water pollution.

9. Americans with Disabilities Act. Contractors should identify any products that may
be used or adapted for use by visually, hearing, or other physically impaired individuals.

10, Literature. Upon request, the Contractor shall furnish literature reasonably related to
the product offered, for example, user manuals, price schedules, catalogs, descriptive
brochures, etc.

11. Transportation and Delivery, Prices shall include all charges for packing, handling,
freight, distribution, and inside delivery. Transportation of goods shall be FOB
Destination to any point within thirty (30) days after the Customer places an Order. A
Contractor, within five (5) days after receiving a purchase order, shall notify the
Customer of any potential delivery delays. Eviderice of mablllty or intentional delays
shall be cause for Contract cancellation and Contractor suspension.

12. Installation. Where installation is required, Contractor shall be responsible for
placing and installing the product i the required locations at no additional charge, unless
otherwise designated on the Contract or purchase order, Contractor’s suthorized product
and price list shall clearly and separately identify any additional installation charges. All
materials used in the installation shall be of good quality and shall be free of defects that
would diminish the appearance of the product or render it structurally or operationally
unsound. Installation includes the furnishing of any equipment, rigging, and materials
required to install or replace the product in the proper location. Contractor shall protect
the site from damage and shall repair damages or injuty caused during installation by
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Contractor or its employees or agents. If any alteration, dismantling, excavation, etc., is
required to achieve installation, the Contractor shall promptly restore the structure or site
to its ongmal condition. Contractor shall perform installation work so as to cause the
least inconvenience and interference with Customers and with proper consideration of
others on site. Upon complctxon of the installation, the location and surrounding area of
work shall be left clean and in a neat and unobstructed condition, with everything in
satisfactory repair and order.

13. Risk of Loss, Matters of inspection and acceptance are addressed in s. 215.422, F.S.
Until acceptance, risk of loss or damage shall remain with the Contractor, The
Contractor shall be responsible for filing, processing, and collecting all damage claims.
To assist the Contractor with damage claims, the Customer shall; record any evidence of
visible damage on all copies of the delivering carrier’s Bill of Lading; report damages to
the carrier and the Contractor; and provide the Contractor with a copy of the carrier’s Bill
of Lading and damage inspection report. When a Customer rejects a product, Contractor
shall remove it from the premises within ten days after notification or rejection. Upon
rejection notification, the risk of loss of rejected or non-conforming product shall remain
with the Contractor, Rejected product not removed by the Contractor within ten days
shall be deemed abandoned by the Contractor, and the Customer shall have the right to
dispose of it as its own property. Contractor shall reimburse the Customer for costs and
expenses incurred in storing or effecting removal or disposition of rejected product.

14, Transaction Fee. The State of Florida has instituted MyFloridaMarketPlace, a
statewide eProcurement System (“System™). Pursuant to section 287.057(23), Florida
Statates (2002), all payments shall be assessed a Transaction Fee of one percent (1.0%),
which the Contractor shall pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.

lor payments w1thm the State acoountmg systcm (FLAIR ‘or its successor), the
Contractor. If automatxc deduction is not possible, the ‘Contractor shall pay the
Transaction Fee pursuant to Rule 60A-1.031(2), F.A.C. By submission of these reports
and corresponding payments, Contractor certifics their correctness. All such reports and
payments shall be subject to audit by the State or its designee.

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the
purchase of any item(s) if such item(s) are returned to the Contractor through no fault,
act, or omission of the Contractor. Notwithstanding the foregoing, a Transaction Fee is
non-refundable when an item is rejected or returned, or declined, due to the Contractor’s
failure to perform or comply with specifications or requirements of the agreement,

Failure to comply with these requirements shall constitute grounds for declaring the
Contractor in default and recovering reprocurement costs from the Contractor in addition
to all outstanding fees. CONTRACTORS DELINQUENT IN PAYING
TRANSACTION FEES MAY BE SUBJECT TO BEING REMOVED FROM THE
DEPARTMENT OF MANAGEMENT SERVICES’ VENDOR LIST AS
PROVIDED IN RULE 60A-1.006, F.A.C.

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order
number if applicable, and the appropriate vendor identification number, The State may
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requite any other information from the Contractor that the State deems necessary to
verify any purchase order placed under the Contract,

At the State's option, Contractors may be required to invoice electronically pursuant o
guidelines of the Department of Managcmcnt Services. Current gmdelmes require that
Contractor supply electronic invoices in lieu of paper-based invoices for those
transactions processed through the system. Electronic invoices shall be submitted to the
Customer through the Ariba Supplier Network (ASN) in one of the following
mechanisms — EDI 810, cXML, or web-based invoice entry within the ASN.

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida
Statutes, which govern time limits for payment of invoices, Invoices that must be
returned to a Contractor due to preparation errors will result in a delay in payment.
Contractors may call (850) 413-7269 Monday through Friday to inquire about the status
of payments by State Agencies. The Customer is responsible for all payments under the
Contract. A Customer’s failure to pay, or delay in payment, shall not constitute a breach
of the Contract and shall not relieve the Contractor of its obligations to the Department or
to other Customers.

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of
tangible personal property. The State will not pay for any personal property taxes levied
on the Contractor or for any taxes levied on employees’ wages. Any exceptions to this
paragraph shall be explicitly noted by the Customer in the special contract conditions
section of the solicitation or in the Contract or purchase order.

17. Governmental Restrictions. If the Contractor believes that any governmental
resttictions have been imposed that require alteration of the material, quality,
workmanship or performance of the products offered under the Contract, the Contractor
shall immediately notify the Customer in writing, indicating the specific restriction, The
Customer reserves the right and the complete discretion to accept any such alteration or
to cancel the Contract at no further expense to the Customer.

18. Lobbying and Integrity. Customers shall ensure comphance with Section 11.062,
FS and Section 216.347, FS.The Contractor shall not, in connection with this or any
other agreement with the State, directly or indirectly (1) offer, confer, or agree to confer
any pecumary benefit on anyone as consideration for any State officer or employee’s
decision, opinion, recommendation, vote, other exercise of discretion, or violation of a
known legal duty, or (2) offer, give, or agree to give to anyone any gratuity for the benefit
of, or at the direction or request of| any State officer or employee. For purposes of clause
(2), “gratuity” means any payment of more than nominal monetary value in the form of
cash, travel, entertainment, gifts, meals, lodging, loans, subscriptions, advances, deposits
of money, services, employment, or contracts of any kind. Upon request of the
Customer’s Inspector General, or other authorized State official, the Contractor shall
provide any type of information the Inspector General deems relevant to the Contractor’s
integrity or responsibility. Such information may include, but shall not be limited to, the
Contractor’s business or financial records, documents, or files of any type or form that
refer to or relate to the Contract. The Contractor shall retain such records for the longer
of (1) three years after the expiration of the Contract or (2) the period required by the
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General Records Schedules maintained by the Florida Department of State (available at;
http://dlis.dos state fl.us/barm/genschedules/gensched.him).  The Contractor agrees to
reimburse the State for the reasonable costs of investigation incurred by the Inspector
General or other authorized State official for investigations of the Contractor’s
compliance with the terms of this or any other agreement between the Contractor and the
State which results in the suspension or debarment of the Contractor. Such costs shall
include, but shall not be limited to: salaries of investigators, including overtime; travel
and lodging expenses; and expert witness and documentary fees. The Contractor shall
not be responsible for any costs of investigations that do not result in the Contractor’s
suspension or debarment. '

19. Indemnification. The Contractor shall be fully liable for the actions of its agents,
employees, partners, or subcontractors and shall fully indemnify, defend, and hold
harmless the State and Customers, and their officers, agents, and employees, from suits,
actions, damages, and costs of every name and description, including attorneys’ fees,
arising from or relating to personal injury and damage to real or personal tangible
property alleged to be caused in whole or in part by Contractor, its agents, employees,
partners, or subcontractors, provided, however, that the Contractor shall not indemnify
~—for-that portion of any loss or damages proximately caused by the negligent act or
omission of the State or a Customer.

Further, the Contractor shall fully indemnify, defend, and hold harmless the State and
Customers from any suits, actions, damages, and costs of every name and description,
including attorneys’ fees, arising from or relating to violation ot infringement of a
trademark, copyright, patent, trade secret or intellectual property right, provided,
however, that the foregoing obligation shall not apply to a Customer’s misuse or
modification of Contractor’s products or a Customer’s operation or use of Contractor’s
products in a manner not contemplated by the Contract or the purchase order. If any
product is the subject of an infringement suit, or in the Contractor’s opinion is likely to
become the subject of such a suit, the Contractor may at its sole expense procure for the
Customer the right to continue using the product or to modify it to become non-
infringing, If the Contractor is not reasonably able to modify or otherwise secure the
Customer the right to continue using the product, the Contractor shall remove the product
and refund the Customer the amounts paid in excess of a reasonable rental for past use.
The customer shall not be liable for any royalties.

The Contractor’s obligations under the preceding two paragraphs with respect to any
legal action are contingent upon the State or Customer giving the Contractor (1) written
notice of any action or threatened action, (2) the opportunity to take over and settle or
defend any such action at Contractor’s sole expense, and (3) assistance in defending the
action at Contractor’s sole expense. The Contractor shall not be liable for any cost,
expense, or compromise incurred or made by the State or Customer in any legal action
without the Contractor’s prior written consent, which shall not be unreasonably withheld,

20. Limitation of Liability. For all claims against the Contractor under any contract or
purchase order, and regardless of the basis on which the claim is made, the Contractor’s
liability under a contract or purchase order for direct damages shall be limited to the
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greater of $100,000, the dollar amount of the contract or purchase order, or two times the
charges rendered by the Contractor under the purchase order, This limitation shall not
apply to claims arising under the Indemnity paragraph contain in this agreement.

Unless otherwise specifically enumerated in the Contract or in the purchase order, no
party shall be liable to another for special, indirect, punitive,. or consequential damages,
including lost data or records (unless the contract or purchase order requires the
Contractor to back-up data or records), even if the party has been advised that such’
damages are possible. No party shall be liable for lost profits, lost revenue, or lost
institutional operating savings. The State and Customer may, in addition to other
remedies available to them at law or equity and upon notice to the Contractor, retain such
monies from amounts due Contractor as may be necessary to satisfy any claim for
damages, penalties, costs and the like asserted by or against them. The State may set off
any liability or other obligation of the Contractor or its affiliates to the State against any
payments due the Contractor under any contract with the State.

21. Suspension of Work. The Customer may in its sole discretion suspend any or all
activities under the Contract or purchase order, at any time, when in the best interests of
the State to-do so. The Customer shall provide the Contractor written notice outlining the
particulars of suspension. Examples of the reason for suspension include, but are not
limited to, budgetary constraints, declaration of emergency, or other such circumstances.

After receiving a suspension notice, the Contractor shall comply with the notice and shall
not accept any purchase orders, Within mnety days, or any longer petiod agreed to by the
Contractor, the Customer shall either (1) issue a notice authorizing resumption of work,

at which time activity shall resume, or (2) terminate the Contract or purchase order.

Suspension of work shall not entitle the Contractor to any additional compensation.

22. Termination for Convenience. The Customer, by written notice to the Contractor,
may terminate the Contract in whole or in part when the Customer determines in its sole
discretion that it is in the State’s interest to do so. The Contractor shall not furnish any
product after it receives the notice of termination, except as necessary to complete the
continued portion of the Contract, if any. The Contractor shall not be entitled to recover
any cancellation charges or lost profits,

23. Termination for Cause. The Customer may terminate the Contract if the Conttactor
fails to (1) deliver the product within the time specified in the Contract or any extension,
(2) maintain adéquate progress, thus endangering performance of the Contract, (3) honor
any term of the Contract, or (4) abide by any statutory, regulatory, or licensing
requirement. Rule 60A-1.006(3), F.A.C., governs the procedure and consequences of
default. The Contractor shall continue work on any work not terminated. Except for
defaults of subcontractors at any tier, the Contractor shall not be lisble for any excess
costs if the failure to perform the Contract arises from events completely beyond the
control, and without the fault or negligence, of the Contractor. If the failure to perform is
caused by the default of a subcontractor at any tier, and if the cause of the default is
completely beyond the control of both the Contractor and the subcontractor, and without
the fault or negligence of either, the Contractor shall not be liable for any excess costs for
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failure to perform, unless the subcontracted products were obtainable from other sources
in sufficient time for the Contractor to meet the required delivery schedule. If, after
termination, it is determined that the Contractor was not in default, or that the default was
excusable, the rights and obligations of the parties shall be the same as if the termination
had been issued for the convenience of the Customer. The rights and remedies of the
Customer in this clause are in addition to any other rights and remedies provided by law
or under the Contract.

24, Force Mujeure, Notice of Delay, and No Damages for Delay. The Contractor shall
not be responsible for delay resulting from its failure to perform if neither the fault nor
the negligence of the Contractor or its employees or agents contributed to the delay and
the delay is due directly to acts of God, wars, acts of public enemies, strikes, fires, floods,
or other similar cause wholly beyond the Contractor’s control, or for any of the foregoing
that affect subcontractors or suppliers if no alternate source of supply is available to the
Contractor. In case of any delay the Contractor believes is excusable, the Contractor
shall notify the Customer in writing of the delay or potential delay and describe the cause
of the delay either (1) within ten (10) days after the cause that creates or will create the
delay fitst arose, if the Contractor could reasonably foresee that a delay could ocour as a
result, or (2) if delay is not reasonably foreseeable, within five (5)-days after the date the
Contractor first had reason to believe that a delay could result. THE FOREGOING
SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR EXCUSE
WITH RESPECT TO DELAY. Providing notice in strict accordance with this
paragraph is a condition precedent to such remedy, No claim for damages, other than for
an extension of time, shall be asserted against the Customer. The Contractor shall not be
entitled to an increase in the Contract price or payment of any kind from the Customer for
direct, indirect, consequential, impact or other costs, expenses or damages, including but
not limited to costs of acceleration or inefficiency, arising because of delay, disruption,
interference, or hindrance from any cause whatsoever, If performance is suspended or
delayed, in whole or in part, due to any of the causcs described in this paragraph, after the
causes have ceased to exist-the Contractor shall perform at no increased cost, unless the
Customer determines, in its sole discretion, that the -delay will significantly impair the
value of the Contract to the State or to Customers, in which case the Customer may (1)
accept allocated performance or deliveries from the Contractor, provided that the
Contractor grants preferential treatment to Customers with respect to products subjected
to allocation, or (2) purchase from other sources (without recourse to and by the
Contractor for the related costs and expenses) to replace all or part of the products that
arc the subject of the delay, which purchases may be deducted from the Contract:
quantity, or (3) terminate the Contract in whole or in part.

25, Changes. The Customer may unilaterally require, by written order, changes altering,
adding to, or deducting from the Contract specifications, provided that such changes are
within the general scope of the Contract. The Customer may make an equitable
adjustment in the Contract price or delivery date if the change affects the cost or time of
performance. Such equitable adjustments require the writien consent of the Contractor,
which shall not be unreasonably withheld. If unusual quantity requirements arise, the
Customer may solicit separate bids to satisfy thom,
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26. Renewal, Upon mutual agreement, the Customer and the Contractor may- renew the
Contract, in whole or in part, for a périod that may not exceed 3 years or the term of the
contract, whichever period is longer. Any renewal shall speclfy the renewal price, as set
forth in the solicitation resporise. The renewal must be in writing and signed by both
parties, and is contingent upon satisfactory performance evaluations and subject to
availability of funds.

27. Purchase Order Duration, Purchase orders issued pursuant to a state term or
agency contract must be received by the Contractor no latér than close of business on the
last day of the contract’s term to be considered timely. The Contractor is obliged to fill
those orders in accordance with the contract’s terms and conditions, Purchase orders
rec¢ived by the contractor after close of business on the last day of the state term or
agency contract’s term shall be considered void.

Purchase orders for a one-time delivery of commodities or performance of contractual
services shall be valid through the performance by the Contractor, and all terms and
conditions of the state term or agency contract shall apply to the single
delivery/performance, and shall survive the termination of the-Contract.

Contractors are requited to accept purchase orders specifying delivery schedules
exceeding the contracted schedule even when such extended delivery will occur after
expiration of the state term or agency contract. For example, if a state term contract calls
for delivery 30 days after receipt of order (ARO), and an order specifies delivery will
occur both in excess of 30 days ARO and after expiration of the state term contract, the
Contractor will accept the order. However, if the Contractor expressly and in writing
notifies the ordering office within ten (10) calendar days of receipt of the purchase order
that Contractor will not accept the extended delivery terms beyond the expiration of the
state term contract, then the purchase order will either be -amended in writing by the
ordering entity within ten (10) calendar days of receipt of the contractor’s notice to reflect
the state term contract delivery schedule, or it shall be considered withdrawn.

The duration of purchase orders for recurring deliveries of commodities or performance
of services shall not exceed the expiration of the state term or agency contract by more
than twelve months. However, if an extended pricing plan offered in the state term or
agency contract is selected by the ordering entity, the contract terms on pricing plans and
renewals shall govern the maximum duration of purchase orders reflecting such pricing
plans and renewals,

Timely purchase orders shall be valid through their specified term and performance by
the Contractor, and all terms and conditions of the state term or agency contract shall
apply to the recurring delivery/performance as provided herein, and shall survive the
termination of the Contract.

PUR 1000 (10/06) 10
60A-1.002, F.A.C,



Ordering offices shall not renew a purchase order issued pursuant to a state term or
agency contract if the underlying contract expires prior to the effective date of the
renewal,

28, Advertising. Subject to Chapter 119, Florida Statutes, the Contractor shall not
publicly disseminate any information concerning the Contract without prior written
approval from the Customet, including, but not limited to mentioning the Conttact in a
press release or other promotional material, identifying the Customer or the State as a
reference, or otherwise linking the Contractor’s name and either a description of the
Contract or the niame of the State or the Customer in any material published, either in
print ot electronically, to any entity that is not a party to Contract, except potential or
actual authorized distributors, dealers, resellers, or service representative.

29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties
or obligations under the Contract, or under any purchase order issued pursuant to the
Contract, without the prior written consent of thé Customer. In the event of any
assignment, the Contractor remains secondarily liable for performance of the contract,
unless the Customer expressly waives such secondary liability. The Customer may assign
the Contract with prior written notice to Contractor of its intent to do so,

30. Aatitrust Assxgnment The Contractor and the State of Florida recognize that in
actual economic practice, overcharges resulting from antitrust violations are in fact
usually borne by the State of Florida. Therefore, the contractor hereby assigns to the
State of Florida any and all claims for such overcharges as to goods, materials or services
purchased in connection with the Contract.

31. Dispute Resolution. Any dispute concerning performance of the Contract shall be
decided by the Customer's designated contract manager, who shall reduce the decision to
writing and serve a copy on the Contractor. The decision shall be final and conclusive
unless within twenty one (21) days from the date of receipt, the Contractor files with the
Customer a petition for administrative hearing. The Customer’s decision on the petition
shall be final, subject to the Contractor’s right to review pursuant to Chapter 120 of the
Florida Statutes. Exhanstion of administrative remedies is an absolute condition
precedent to the Contractor's ability to pursue any other form of dispute resolution;
provided, however, that the parties may employ the alternative dispute resolution
procedures outlined in Chapter 120,

Without limiting the foregoing, the exclusive venue of any legal or equitable action that
arises out of or relates to the Contract shall be the appropriate state court in Leon County,
Florida; in any such action, Florida law shall apply and the parties waive any right to jury
trial,

32. Employees, Subcontractors, and Agents. All  Contractor employees,
-subconiractors, or agents performing work under the Contract shall be properly trained
technicians who meet or exceed any specified training qualifications, Upon request,
Contractor shall furnish a copy of technical certification or other proof of qualification,
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All employees, subcontractors, or agents performing work under the Contract must
comply with all security and administrative requitements of the Customer and shall
comply with all controlling laws and regulations relevaat to the services they are
prov1dmg under the Contract. The State may conduct, and the Contractor shall cooperate
in, a security background check or otherwise assess any employee, subcontractor, or
agent fumished by the Contractor, The State may refuse access to, or require
replacement of, any personnel for cause, including, but not limited to, technical or
training qualifications, quality of work, change in security status, or non-compliance with
a Customer’s security or other requirements. Such approval shall not relieve the
Contractor of its obligation to perform all work in compliance with the Contract, The
State may reject and bar from any facility for cause any of the Contractor’s employees,
subcontractors, or agents.

33. Security and Confidentiality. The Contractor shall comply fully with all security
procedures of the United States, State of Florida and Customer in performance of the
Contract. The Contractor shall not divulge to third parties any confidential information
obtained by the Contractor or its agents, distributors, resellers, subcontractors, officers or
employees in the course of performing Contract work, including, but not limited to,
‘seeurity procedures, business operations information, or commercial proprietary
information in the possession of the State or Customer. The Contractor shall not be
required to keep confidential information or material that is publicly available through no
fault of the Contractor, material that the Contractor developed independently without
relying on the State’s ot Customer’s confidential information, or material that is
otherwise obtainable under State law as a public record. To insure confidentiality, the
Contractor shall take appropriate steps as fo its personnel, agents, and subcontractors.
The warranties of this paragraph shall survive the Contract.

* 34,.Contractor Employees, Subcontractors, and Other Agents, The Customer and the
State shall take all actions necessary to ensure that Contractor's employees,
subcontractors and other agents are not employees of the State of Florida. Such actions
include, but are not limited to, ensuring that Contractor's employees, subcontractors, and
other agents receive benefits and necessaty insurance (health, workers' compensations,
and unemployment) from an employer other than the State of Florida.

35. Insurance Requirements. During the Contract term, the Contractor at its sole expense
shall provide commecial insurance of such a type-and with such terms and limits as may be
reasonably associated with the Contract. Providing and maintaining adequate insurance
coverage is a material obligation of the Contractor. Upon request, the Contractor shall
provide certificate of insurance, The limits of coverage under each policy maintained by the
Contractor shall not be interpreted as limiting the Contractor’s liability and obligations
under the Contract, All insurance policies shall be through insurers authorized or eligible to
write policies in Florida.

36. Warranty of Authority, Each person signing the Contract warrants that he or she is
duly authorized to do so and to bind the respective party to the Contract.
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37. Warranty of Abxllty to Perform. The Contractor warrants that, to the best of its
knowledge, there is no pending or threatened action, proceeding, or investigation, or any
othet legal or financial condition, that would in any way prohibit, restrain, or diminish the
Contractor’s ability to satisfy its Contract obligations. The Contractor warrants that
neither it nor any affiliate is currently on the convicted vendor lst maintained pursnant to
section 287.133 of the Florida Statutes, or on any similar list maintained by any other
state or the federal government. The Contractor shall immediately notify the Customer in
writing if its ability to perform is compromised in any manner during the term of the
Contract.

38. Notices. All notices required under the Contract shall be delivered by certified mail,
return receipt requested, by reputable air courier service, or by personal delivery to the
agency designee identified in the original solicitation, or as otherwise identified by the
Customer. Notices to the Contractor shall be delivered to the person who signs the
Contract, Bither designated recipient may notify the other, in writing, if someone else is
designated to receive notice.

39, Leascs and Installment Purchases. Prior approval of the Chief Financial Officer (as
defined in Section 17.001; F.8.) is required for State agencies to enter into or to extend
any lease or mstallment-purchaso agreement in excess of the Category Two amount
established by section 287.017 of the Florida Statutes,

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc, (PRIDE).
Section 946.515(2), F.S. requires the following statement to be included in the
solicitation: "It is expressly understood and agreed that any articles which ate the subject
of, or required to carry out, the Contract shall be purchased from the corporation
identified under Chapter 946 of the Florida Statutes (PRIDE) in the same manner and
under the same procedures set forth in section 946.515(2) and (4) of the Florida Statutes;
and for purposes of the Contract the person, firm, or other business entity carrying out the
provisions of the Contract shall be deemed to be substituted for the agency insofar as
dealings with such corporation are concerned." Additional information about PRIDE and

the products it offers is available at http://www.pridefl.com.

41. Products Available from the Blind or Other Handicapped. Section 413.036(3),
F.8. requires the following statement to be included in the solicitation: "It is expressly
understood and agreed that any articles that are the subject of, or required to carry out,
this contract shall be purchased from a nonprofit agency for the Blind or for the Severely .
Handicapped that is qualified pursuant to Chapter 413, Florida Statutes, in the same
manner and under the same procedures set forth in section 413.036(1) and (2), Florida
Statutes; and for putposes of this contract the person, firm, or other business entity
carrying out the provisions of this contract shall be deemed to be substituted for the State
agency insofar as dealings with such qualified nonprofit agency are concerned.”
Additional information about the designated nonprofit agency and the products it offers is

available at hitpy//www.respectofflorida.org,

42. Modification of Terms. The Contract contains all the terms and conditions agreed
upon by-the parties, which terms and conditions shall govern all transactions between the
Customer and the Contractor. The Contract may only be modified or amended upon
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mutual written agreement of the Customer and the Contractor. No oral agreements or
representations shall be valid or binding upon the Customer or the Contractor. No
alteration or modification of the Contract terms, including substitution of product, shall
be valid or binding against the Customer. The Contractor may not unilatérally modify
the terms of the Contract by affixing additional terms to product upon delivery (e.g.,
aitachment or inclusion of standard preprinted forms, product literature, “shrink wrap”
terms accompanying or affixed to a product, whether written or electronic) or by
incorporating such terms onto the Contractor’s order or fiscal forms or other documents
forwarded by the Contractor for payment. The Customeér's acceptance of product or
processing of documentation on forms furnished by the Contractor for approval or
payment shall not constitute acceptance of the proposed modification to terms and
conditions.

43. Cooperative Purchasing. Pursnant to their own governing laws, and subject to the
agreement of the Contractor, other entities may be permitted to make purchases at the
terms and conditions contained herein. Non-Customer purchases are independent of the
agreement between Customer and Contractor, and Customer shall not be a party to any
transaction between the Contractor and any other purchaser,

State agencies wishing to make purchases from this agreement ate required to follow the
provisions of s, 287.042(16)(a), F.S. This statute requites the Department of Management
Services to determine that the requestor's use of the contract is cost-effective and in the
‘best interest of the State.

44, Waiver. The delay or failure by the Customer to exercise or enforce any of its rights
under this Contract shall not constitute or be deemed a waiver of the Customer’s right
thereafter to enforce those rights, nor shall any single or partial exercise of any such right
preclude any other or further exercise thereof or the exercise of any other right.

45. Annual Appropriations. The State’s performance and obligation to pay under this
contract aré contingent upon an annual appropriation by the Legislature,

46. Execution in Counterparts. The Contract may be executed in counterparts, each of
which shall be an original and all of which shall constitute but one and the same
instrument,

47. Severability. If a court deems any provision of the Contract void or unenforceable,
that provision shall be enforced only to the extent that it is not in violation of law or is not
otherwise unenforceable and all other provisions shall remain in full force and effect.
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State of Florida
PUR 1001
General Instructions to Respondents

Contents
1, Definitions.

2. General Instructions,

3. Electronic Submission of Responses.

4, Terms and Conditions,

3. Questions,

6. Conflict of Interest.

7. Convicted Vendors.

8. Discriminatory Vendors,

9. Respondent’s Representation and Authorization,
10. Manufacturer’s Name and Approved Equivalents.
11. Performance Qualifications.

12. Public Opening, '

13, Electronic Posting of Notice of Intended Award.
14, Firm Response.

15. Clarifications/Revisions.

16, Minor Irregularities/Right to Reject.

17. Contract Formation.

18. Contract Overlap.

19, Public Records,

20, Protests.

21, Limitation on Vendor Contact with Agency During Solicitation Period

1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this
agreement, The following additional terms are also defined:

(a) "Buyer" means the entity that has rcleased the solicitation. The “Buyer” may also be
the “Customer” as defined in the PUR 1000 if that entity meets the definition of both
terms,

(b) "Procurement Officer” means the Buyer's contracting personnel, as identified in the
Introductory Materials.

(c) "Respondent" means the entity that submits materials to the: Buyer in accordance with
these Instructions,

(d) "Response” means the material submitted by the respondent in answering the
solicitation, .

(e) "Timeline" means the list of critical dates and actions included in the Introductory
Meaterials.

2. General Instructions. Potential respondents to the solicitation are encouraged to
carefully review all the materials contained herein and prepare responses accordingly.
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3. Electronic Submission of Responses. Respondents are required to submit responses
electronically. For this purpose, all references herein to signatures, signing requirements,
or other required acknowledgments hereby include electronic signature by means of
clicking the "Submit Response” button (or other similar symbol or process) attached to or
logically associated with the response created by the respondent within
MyFloridaMarketPlace. The respondent agrees that the action of electronically
submitting its response constitutes:
¢ an electronic signature on the response, generally,
e an electronic signature on any form or section specifically calling for a signature,
and
o an affirmative agreement to any statement contained in the solicitation that
requires a definite confirmation or acknowledgement,

4. Terms and Conditions. All responses are subject to the terms of the following
sections of this solicitation, which, in case of conflict, shall have the order of precedence
listed:

Technical Specifications,
“Special Conditions and Instructions,

Instructions to Respondents (PUR 1001),

General Conditions (PUR 1000), and

Introductory Materials.

The Buyer objects to and shall not consider any additional terms or conditions submitted
by a respondent, including any appearing in documents attached as part of a respondent’s
response. In submitting its response, a respondent agrees that any additional terms or
conditions, whether submitted intentionally or inadvertently, shall have no force or effect,
Failure to comply with terms and conditions, including those specifying information that
must be submitted with a response, shall be grounds for rejecting a response.

5. Questions. Respondents shall address all questions regarding this solicitation to the
Procurement Officer. Questions must be submitted via the Q&A Board within
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date
reflected on the Timeline. Questions shall be answered in accordance with the Timeline.
All questions submitted shall be published and answered in a manner that all respondents
will be able to view. Respondents shall not contact any other employee of the Buyer or
the State for information with respect to this solicitation. Each respondent is responsible
for monitoring the MyFloridaMarketPlace site for new or changing information. The
Buyer shall not be bound by any verbal information or by any written information that is
not contained within the solicitation documents or formally noticed and issued by the
Buyer's contracting personnel. Questions to the Procurement Officer or to any Buyer
personnel shall not constitute formal protest of the specifications or of the solicitation, a
process addressed in paragraph 19 of these Instructions,

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes,
Respondents shall disclose with their response the name of any officer, director,
employee or other agent who is also an employee of the State. Respondents shall also
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disclose the name of any State employce who owns, directly or indirectly, an interest of
five percent (5%) or more in the respondent or its affiliates,

7. Convicted Vendors. A person or affiliate placed on the convicted vendor list
following a conviction for a public entity crime is prohibited from doing any of the
following for a period of 36 months from the date of being placed on the convicted
vendor list:
* submitting a bid on a contract to provide any goods or services to a public entity;
* submitting a bid on a contract with a public entity for the construction or repair of
a public building or public work;
submitting bids on leases of real property to a public entity;
being awarded or performing work as a contractor, supplier, subcontractor, or
consultant under a contract with any public entity; and
o transacting business with any public entity in excess of the Category Two
threshold amount ($25,000) provided in section 287.017 of the Florida Statutes.

8. Discriminatory Vendors. An entity or affiliate placed on the discriminatory vendor
list pursuant to section 287.134 of the Florida Statutes may not: v
+ submit a bid on a contract to provide any goods or services to a public entity;
» submit a bid on a contract with a public entity for the construction or repair of a
public building or public work;
submit bids on leases of real property to a public entity;
o be awarded or perform work as a contractor, supplier, sub-contractor, or
consultant under a contract with any public entity; or
¢ iransact business with any public entity.

9. Respondent’s Representation and Authorization. In submitting a response, each
respondent understands, represents, and acknowledges the following (if the respondent
cannot so certify to any of following, the respondent shall submit with its response a
writtén explanation of why it cannot do so0).

» The respondent is not currently under suspension or debarment by the State or any
other governmental authority.

s To the best of the knowledge of the person signing the response, the respondent,
its affiliates, subsidiaries, directors, officers, and employees are not currently
under investigation by any governmental authority and have not in the last ten
(10) years been convicted or found liable for any act prohibited by law in any
Jurisdiction, involving conspiracy or collusion with respect to bidding on any
public contract,

* Respondent currently has no delinquent obligations to the State, including a claim
by the State for liquidated damages under any other contract.

¢ The submission is made in good faith and not pursuant to any agreement or
discussion with, or inducement from, any firm or person to submit a
complementary or other noncompetitive response.

* The prices and amounts have been arrived at independently and without

* consultation, communication, or agreement with any other respondent or potential
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respondent; neither the prices nor amounts, actual or approximate, have been

disclosed to any respondent or potential respondent, and they will not be disclosed

before the solicitation opening,

o The respondent has fully informed the Buyer in writing of all convictions of the
firm, its affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and
all directors, officers, and employees of the firm and its affiliates for violation of
state or federal antitrust laws with respect to a public contract for violation of any
state or federal law involving fraud, bribery, collusion, conspiracy or material
mistepresentation with respect to a public contract, This includes disclosure of
the names of current employees who were convictéd of contract crimes while in
the employ of another company.

¢ Neither the respondent nor any person associated with it in the capacity of owner,
partner, director, officer, principal, investigator, project director, manager,
auditor, or position involving the administration of federal funds:

o Has within the preceding three years been convicted of or had a civil
judgment rendered against them or is presently indicted for or otherwise
criminally or civilly charged for: commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a federal, state,
or local government transaction or public contract; violation of federal or state
antitrust statutes; or commission of embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false statements, or receiving
stolen property; or

o Has within a three-year period preceding this certification had one or more
federal, state, or local government contracts terminated for cause or default.

o The product offered by the respondent will conform to the specifications without
exception.

s The respondent has read and understands the Contract terms and conditions, and
the submission is made in conformance with those terms and conditions.

¢ If an award is made to the respondent, the respondent agrees that it intends to be

_ legally bound to the Contract that is formed with the State.

o The respondent has made a diligent inquiry of its employees and agents
responsible for preparing, approving, or submitting the response, and has been
advised by each of them that he or she has not participated in any communication,
consultation, discussion, agreement, collusion, act or other conduct inconsistent
with any of the statements and representations made in the response.

o The respondent shall indemnify, defend, and hold harmless the Buyer and its
employees against any cost, damage, or expense which may be incurred or be
caused by any error in the respondent’s preparation of its bid, A

+ All information provided by, and representations made by, the respondent are
material and important and will be relied upon by the Buyer in awarding the
Contract. Any misstatement shall be treated as fraudulent concealment from the
Buyer of the true facts relating to submission of the bid, A misrepresentation
shall be punishable under law, including, but not limited to, Chapter 817 of the
Florida Statutes. '
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10, Manufacturer’s Name and Approved Equivalents, Unless otherwise specified,
any manufacturers’ names, trade names, brand names, information or camlog numbers
listed in a specification are descriptive, not restrictive, With the Buyer's prior approval,
the Contractor may provide any product that meets or exceeds the applicable
specifications. The Contractor shall demonstrate comparability, including appropriate
catalog materials, literature, specifications, test data, etc. The Buyer shall determine in its
sole discretion whether a product is acceptable as an equivalent.

11. Performance Qualifications. The Buyer reserves the right to investigate or inspect
at any time whether the product, qualifications, or facilities offered by Respondent meet
the Contract requirements, Respondent shall at all times during the Contract term remain
responsive and responsible, In determining Respondent’s tesponsibility as a vendor, the
agency shall consider all information or evidence which is gathered or comes to the
attention of the agency which demonstrates the Respondent’s capability to fully satisfy
the requirements of the solicitation and the contract.

Respondent must be prepared, if requested by the Buyer, to present evidence of
experienoce, ability, and financial standing, as well 83 a statement as to pIant, machinery,
and capacity of the respondent for the production, distribution, and servicing of the
product bid. If the Buyer determines that the conditions of the solicitation documents are
not complied with, or that the product proposed to be furnished does mot meet the
specified requirements, or that the qualifications, financial standing, or facilities are not
satisfactory, or that performance is untimely, the Buyer may reject the response or
terminate the Contract. Respondent may be disqualified from receiving awards if
respondent, or anyone in respondent’s employment, has previously failed to perform
satisfactorily in connection with public bidding or contracts. This paragraph shall not
mean or imply that it is obligatory upon the Buyer to make an investigation either before
or after award of the Contract, but should the Buyer elect to do so, respondent is not
relieved from fulfilling all Contract requirements,

12. Public Opening, Responses shall be opened on the date and at the location indicated
on the Timeline. Respondents may, but are not required to, attend. The Buyer may
choose not to announce prices or release other materials pursuant to s. 119.071(1)(®),
Florida Statutes. Any person requiring a special accommodation because of a disability
should contact the Procurement Officer at least five (5) workdays prior to the solicitation
opening. If you are hearing or specch impaired, please contact the Buyer by using the
Florida Relay Service at

13. Electronic Posting of Notice of Intended Award., Based on the evaluation, on the
date mdwated on the Timehne the Buyer shall e]ectromcaﬂy post a notice of intended

; g enu. If the notice of award
is dclayed in lxcu of postmg the noncc of mtended award the Buyer shall post a notice of
the delay and a revised date for posting the notice of intended award, Any person who is
adversely affected by the decision shall file with the Buyer a notice of protest within 72
hours after the electronic posting. The Buyer shall not provide tabulations or notices of
award by telephone.

PUR 1001 (10/06) : 5
60A-1.002(7), F.AC.



14. Firm Response, The Buyer may make an award within sixty (60) days after the date
of the opening, during which period responses shall remain firm and shall not be
withdrawn, If award is not made within sixty (60) days, the response shall remain firm
until either the Buyer awards the Contract or the Buyer receives from the respondent
written notice that the response is withdrawn. Any response that expresses a shorter
duration may, in the Buyer's sole discretion, be accepted or rejected.

15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek
clarifications or request any information deemed necessary for proper evaluation of
submissions from all respondents deemed eligible for Contract award. Failure to provide
requested information may result in rejection of the response.

16. Minor Irregularities/Right to Reject. The Buyer reserves the right to accept or
reject any and all bids, or separable portions thereof, and to waive any minor irregularity,
technicality, or omission if the Buyer determines that doing so will serve the State’s best
interests, The Buyer may reject any response not submitted in the manmner specified by
the solicitation documents,

17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful
respondent(s), however, no contract shall be formed between respondent and the Buyer
until the Buyer signs the Contract, The Buyer shall not be liable for any costs incurred by
a respondent in preparing or producing its response or for any wotk performed before the
Contract is effective.

18. Contract Overlap. Respondents shall identify any products covered by this
solicitation that they are cutrently authorized to furnish under any state term contract. By
entering into the Contract, a Contractor authorizes the Buyer to eliminate duplication
between agreements in the manner the Buyer deems to be in its best interest.

19. Public Records. Article 1, section 24, Florida Constitution, guatantees every person
access to all public records, and Section 119.011, Florida Statutes, provides a broad
definition of public record. As such, all responses to a competitive solicitation are public
records unless exempt by law. Any respondent claiming that its response contains
information that is exempt from the public records law shall clearly segregate and mark
that information and provide the specific statutory citation for such exemption.

20, Protests. Any protest concerning this solicitation shall be made in accordance with
sections 120.57(3) and 287.042(2) .of the Florida Statutes and chapter 28-110 of the
Florida Administrative Code. Questions to the Procurement Officer shall not constitute
formal notice of a protest. It is the Buyer's intent to ensure that specifications are written
to obtain the best value for the State and that specifications are written to ensure
competitiveness, fairness, necessity and reasonableness in the solicitation process.
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Section 120.57(3)(b), F.S. and Section 28-110.003, Fla, Admin, Code require that &
notice of protest of the solicitation documents shall be made within seventy-two hours
after the posting of the solicitation.

Section 120,57(3)(@), F.S. requires the following: statement to be included in the
solicitation: “Failure to file a protest within the time prescribed in section 120.57(3),
Florida Statutes, shall constitute a waiver of proceedings under Chapter 120, Florida
Statutes."

Section 28-110.005, Fla. Admin. Code requires the following statement to be included in

the solicitation: “Failure to file a protest within the time prescribed in Section 120,57(3),

Florida Statutes, or failure to post the bond or other security required by law within the
time allowed for filing a bond shall constitute a waiver of proceedings under Chapter

120, Florida Statutes.”

21, Limitation on Vendor Contact with Agency During Solicitation Period.
Respondents to this solicitation or persons acting on their behalf may not contact,
between the release of the solicitation and the end of the 72-hour period following the
agency posting the notice of intended award, excluding Saturdays, Sundays, and state
holidays, any employee or officer of the executive or legislative branch concerning any
aspect of this solicitation, except in writing to the procurement officer or as provided in
the solicitation documents. Violation of this provision may be grounds for rejecting a
response. :
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ATTACHMENT F
Volume, Equipment and ePayment Solutions

CONTRACTVOLUNES

] "For period mmmnn through 12/312011 _

Transschion Type | *Transaction Count | *Total Amount | Transaction Count. | Total Amount.
Visa 26,017,975 $698.663,806 7.500.000 3$638,500,000
MasterCard 8,670,514 $281,994,119 270,000 $293,700,000
' Discover 1,015,806 $35,456,301 Not Available Not Available
American Express 5,053,456 $210,562311 1,983,235 $264,318 461
ACH 2,759,469 $23,916,670,048 Not Available Not Available
- TOTAL 43,521,220 $25,143,346,585 9,753,235 $1,201,518,461

* Transaction Counts and Amounts are estimates

Note: The Payment Card totals include the Department of Transportation Florids Turapike Enterprise / SunPass
transrclion counts of 33,876,402 and transaction amounts of approximately $698,000,000,
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TREASURY SERVICES-RPO, PCG, AND ACH FOR STATE OF FLORIDA

Negotiated Terms and Conditions

Bankofhmerica



© 2006 by Bank of America Corporation

All rights reserved. None of the enclosed material
may be reproduced or published without permission.



AUTHORIZATION AND AGREEMENT FOR

TREASURY SERVICES
I am an authorlzed representative of the organization specified below (the “Client”). The Client has received
this negotiated copy of Bank of America’s Treasury Services Terms and Conditions Booklet (the “Booklet™)
and agrees to adhere to the Booklet, The Client agrees to use the Services in the manner described in and in
compliance with the applicable User Documentation from Bank of America (“Bank™) copies of which have
been provided The Services covered by the Booklet and the banks providing Services are listed on the
accompenying List of Banks and Services, which we may change from time to time. Capitalized terms used in
- this Authotization and Agreement form, not otherwise defined, have the meanings given to them in the
Booklet.

After 1 sign below on behalf of the Client, the Client may from time to time request the Bank to provide any of
the Services desoribed in the Booklet. The Client may begin to use any such Service once Bank has approved
such use and has received all required and properly executed forms needed for implementation and the Chient
has successfully completed any testing or training requirements, The Booklet is part of the final Master
Contract between the Client and the Bank, which governs the provision of Services including but not limited
to, the modifications speoifically noted herein,

"I warrant that the Client has taken all action required by its organizational or constituesnt documents to
authorize me to-execute and deliver on behalf of the Client this Authorization and Agreement form and any
other documents the Bank may require with respect to a Service. I am authorized to enter into all transactions
contemplated by the provision of Services to the Client. These may include, but are not limited to, giving the
Bank instruotions with regard to Electronic Funds Transfer Services and designating employees or agents to
act in the name and on behalf of the Client.

Guidelines for completion:
If Client is a: Who must sign:
corporation , ény authorized officer
Hmited liability company .....uuccisensens all members; or any authorized officer*
partnership (general or limited)..............any general parthet*
limited Hability partnership ... the managing partner®
sole proprietorship.....usrscesecsssmrsaasare «the sole proptietor
governmental eNtitY..coueecreremsivssscesmeseesens the Chief Financial Officer or designee*

* Includes any individual authorized under Client’s charter or organizational or constituent docurnents, The
legat name of any member, managing member, manager or general partner who is signing and who is not an
individual must appear in the signature block. Note that in most cases the Client must also complete the
Certification form which follows.

Dated;

(ORGANIZATION'S/CLIENT’S LEGAL NAME)

(Signature of Authorized Representative]

[Print Name of Authorized Representative]

_ [Print Title of Authorized Representative]

[Signature of Witness]



The following addresses may be used for giving notices in connection with this Booklet except a3 you or we
provide the other different addresses to be used in conjunction with your gecounts or patticular Services.

Address for Client Notices: Address(es) for Bank Notioos:

Bank of Amerloa, N.A.
Documentation Management (CA4-706-04-07)

. Concord, CA 94527-9904
Telephone: (__ )

Fax: ( ) || —

and, if filled in, the following:

Telephone: ()
Ba: ()




Treasury Services Delegation of Authority Form

This form is optional and is to be used when you wish to delegate authority to sign various authorization forms to
someone other than the person who signed the Authorization and Agresment form in the front of this Booklet.

By signing below, you authorize the inoumbent of the specified position listed in Section A or each person listed in
section B below, acting alone, to executs documents that we may request, and any amendments or renewals thercof,
pertaining to the use of Services, including but not limited to designating one or more persons (which may include
himself oy herself) authorized to initiate, amend, cancel, confirm or verify the authenticity of instructions to us for
Services, whether given orally, electronically of by facsimile instructions, and to revoke uny authorization granted to
any such person, as he or she deems appropriste, The signer of this form has the same anthority desoribed above for
each Service with us, unless otherwise specified, We ate entitled to rely upon this delegation until written notice of
its revocation is received by us,

Guidelines for Completion: Fill out efther section A or section B,.or both, depending on your needs.
*  Todelegate authority to any person holding a specific title, fill out section A,
*  To delegate authority to specific individuals by name, fill out section B.

For each name or title, indicate “All" In the “Service™ columu if the person or title has authority to sign documents
for all Services which you receive from us. Otherwise, indicate specific Services for which the person or title has
authority. For each name or title, indicate the entity or-entitios for which the person or title has authority to sign
documents.

A. TO DELEGATE AUTHORITY TO ANY PERSON HOLDING SPECIFIC POSITIONS

Title ' Servlce Entity

B. TO DELEGATE AUTHORITY TO SPECIFIC INDIVIDUALS

Name Service Entity Specimen Signature

CLIENT AUTHORIZATION

Client Authorization Instructions: The same person who signed the Authorization and Agreement for Trcasury
Services form must sign this Treasury Services Delegation of Authority form, :

Dated:

(ORGANIZATION’S/CLIENT'S LEGAL NAME)

[Signature of Authorized Representative]

[Print Name of Authorized Representative]

{Print Tille of Authorized Reprosentative)
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INTRODUCTION

Thank you for choosing the Bank of America Corporation group of financigl
institutions for your worldwide treasury mariagement business needs. We
appreciate the opportunity to serve you, If you have any questions about our
extensive array of treasury sevices (including the locations where each
service i available) or about this Booklet, please contact your treasury
sefvices representative,

Capitalized terms used in this Booklet are defined in the Glossary. The
terms “we”, “us” and “our” refer to each of the Bank of America
Corporation subsidiary banks which provide you a particiilar Service under
the terms of this Booklet. The terms “you” and “your” refer to each Client
identified on the Authorization and Agreement for Treasury Services.

By signing and teturning the Authorization and Agresment form in the front
of this Booklet, you agrée to the General Provisions section of this Booklet
(which contains terms and conditions applicable toall Services), except that
you.agree to the Software License Seotion of the General Provisions only to
the extent we provide you Software in connestion with one or more
Services. You also agree to those portions of the Treasury Services and
Electronic Trade Services sections of this Booklet which contain the specific
terms and conditions that relats to the Services we provide to you.

Whenever you use any of the Services covered by this Booklet, you agree to
be bound by these terms and conditions, and to follow the proceduzes in the
applicable Materials when using the Services.



TREASURY SERVICES

We offer a wide variety of treasury setvices. Bach Service has many features
and options. Your treasury services represontative will be happy to deseribe:
these to you and to recommend those that will best meet your needs,

A List of Banks and Services is enclosed with this Booklet. This list includes
thig-names of each Bank of America Corporation subsidiary bank offering
Services under this Booklet and the names under which we currently offer those
Services. Please contact your treasury services Tepresentative at any time if'yoy
wish to teceive en updated list.

AUTOMATED CLEARING HOUSE (ACH)

This seotion applies only to ACH Services within the United States of America
and does not apply to cross-border ACH transactions and other Internitional
Electronic Funds Transfers which are covered by the “Wire Transfers and
International Electronic Funds Transfers” section in this Booklet,

Our ACH Services allow you to transfer funds to or from your accounts by
initiating Entries which may be sent through the ACH system or processed
directly to aceounts with ns, :

We may send Entries to any ACH processor selected by us or direotly to another
bank. Each ACH Servics is described in the applicable User Documentation,
You authorize us to issue Depository Transfer Checks (DTCs), as instructed by
You or a3 reasonably determined by us to be appropriate. The capitalized ACH
terms appearing in italics bélow are defined in the NACHA Rules.

COMPLIANCE WITH NACHA RULES AND LAWS

You agree to comply with the NACHA Rules for all Entries, whether or not an
Entry is sent through the ACH network, You aot as.Originator and we act as
Oiigindting Depository Finarcial Institution (ODFY) with respect to Entries.

You will deliver Entries to us as provided in the User Documentation and the
NACHA Rules, The NACHA Rules govemn if they confliot with this Booklet,
except that the file specification requirements in the User Documentation govern -
ifthey conflict with the NACHA Rules,

Where a preauthorized debit Bntry from a consumer’s acoount varies in amount
from the previous debit Entry, you will coinply with the notice requirements set
forth in the NACHA Rules, the Electronic Funds Transfer Act and Regulation 2
of the Board of Goverriors of ttie Federal Reserve System, as applicable.

AUTHORIZED PERSONS

Before using an ACH Service, you give us a written list, in a form acceptable to
us, of the persons authorized by you to verify the authentioity of Entries and
Reversal/Deletion Requests in accordance with the Security Procedure and to
perform certain other duties in connection with such Service.



SECURITY PROCEDURE

Subject to the Master Contract, you agree to use the Security Procedure, if any,
when you deliver Entries or Reversal/Deletion Requests to us which the parties
shall review as part of the User Documentation. The purposs of the Seourity

“ Procedure is to verify the authenticity of Entries and Reversal/Delction Requests
delivered to us in your name and not to detect any errors in the transmission or
content of Entries. Each time you use a Service, you represent and warrant that,
in view of your requirements, the Security Procedure is a satisfactory method of
verifying the authenticity of Entries and Reversal/Deletion Requests. You agree
we may act on any Entries or Reversal/Deletion Requests after we have verified
its authenticity through use of the Security Procedure.

WARRANTIES

Bach time you use an ACH Servics, (i) you warrant that you have obtained
appropriate authorization from each Receiver and that Entries conform to such.
authorization and cotnply with the NACHA Rules, end (ii) you make the same
wairanties to us as we make under Section 2.2 (or any successor section) of the'
NACHA Rules,

PAYMENT WITH RESPECT TO ENTRIES

Subject to the Master Contract, we ivoice or debit your account on the
settlement date for credit Entrics (including debit Revetsals), unless you are
prefunding your Entries, Prefunding means that you are required to pay for all
credit Entries before the settlement date as we may specify. Subject to the
Master Contract we may, at our discretion, with prior notice to you, require
prefunding before we process your credit Entries. We are not obligated to
process any credit Entries, even if we have done so in the past, without having
first been paid by you, but, if we do, the amount is immediately due-and payable
without notice or demand.

You will pay us for the amount of any returned debit Entries (including rejected
debit Entri¢s), any adjustment Entries or any returned DTCs, which we have
previously credited to your account. Such amounts shall be immediately due
and payable, You agree that we do not need to send & separate notice of debit
Entries or DTCs which have been returned unpaid, You may request reports
containing information regarding retumed debit Entries and DTCs.

ACTING ON ENTRIES

We send Entries to the ACH processor for settlement on the Effective Entry
Date shown on.the Entries, if we receive the Entries by the applicable processing
deadlines specified in the User Documentation for the ACH Service being used.
We may troat Entrics that we receive for processing after a deadline as if
received on the next Business Day. Entries will be deemed received by us when

* we receive the complete file at the location specified in the User Documientation.

REJECTION OF ENTRIES

We may roject any Entry that does not comply with the requirements of this
Booklet or the applicable User Documentation, including any ACH processing



limits described in the User Documentation, or that we are unable to verify
through use of the Security Procedure, We may also reject any Entry that may
be returned for-any reason under the NACHA Rules or if you have breached
your payment obligations for any ACH Service we provide to you.

Notice of rejection will be given to you by telephone, by clectronic means, by
facsimile or by mail within the time period specified in the User Documentation
and will be effective when given. We are not lisble for the rejection of any
Entry and are not obligated to pay you interest for the period before you receive
the notice of rejection, If an Entry is rejected for any reason, it is your
tesponsibility to correct the Entry you Intend to resubmit.

REVERSAL OR DELETION

We have no obligation to cancel or amend any Entry after we have received it
If you send us a Reversal/Deletion Request and we are able to verify the
authenticity of the Reversal/Deletion Request using the Security Procedure, we
will make a reasonable effort fo act on your Reversal/Deletion Request. We will
not be liable to you if such Reversal/Deletion Request is not effected. You agree
that we will not be Hiable in connection with any such Reversal/Deletion
Request as provided in UCC 4A. Your obligations under this provision will
survive the termination of any ACH Setrvice.

PROVISIONAL PAYMENTS

You agree to be bound by the provision of the NACHA Rules providing that
payment of a credit Bntry by the Receiving Depository Financial Institution
(RDFY) to the Recelver is provisional until the RDEY receives final settloment for
the Bntry. If final seitlemtent is not recelved, the RDFY is entitled to a refund
from the Receiver of the amount credited. This means that the Receiver will not
have been paid.,

Our payment of any debit Entry, returned credit Entry or credit Reversal is
provisional until we recelve final settlement for the Entry or Reversal, If final
geitlement is not received, we are entitled to a refund and we may charge your
account for the amount previously credited. We may delay the availabitity of
any amount credited for a debit Entry or credit Reversal if we believe that there
may not be sufficient funds in your account to cover any chargeback or return of
the Entry or Reversal,

INCONSISTENCY OF NAME AND NUMBER

An RDF] can make payment to a Receiver baged solely on the account number,
even if the name in the Entry differs from the name on the account. We will
senid an Bntry t6 an RDFY based solely on the bank idontifying number you
provide, even if you provide us with a different RDFY name.

NOTICE OF ACCOUNT STATEMENT DISCREPANCIES

Information concerning Entries will be reflected in your account stateents and,
in'some cases, in the form of written or electronio advices or reports that are
produced by one of our Information Reporting Services, You must send us
written notice, with a statement of relevant facts, within 14 days afier you



receive the first notice or statement indicating a discrepancy between our
records and yours, If you fail to give the required notice, we will not be liable
for any loss of interest or for compensation for any other loss or cost relating to
an unauthorized or erroncous debit to your account or any other discrepancy
reflected in the notice or account statement; however, we will make an
adjustment to your agcount for the actual amount of the error if we corifirm
there wasa discrepancy caused by us. You must notify us promptly by

telephone or-other electronic means approved by us for such purpose, and

confirm such notice in writing, of information concerning an unauthorized or
erroneous.debit to your account if you learn about or discover it from any source
other than a statement, advice or report from us.

AUTOMATED CLEARING HOUSE (ACH) CUSTOMER-INIT IATED PAYMENTS

RECLEAR

CUSTOMER INITIATED PAYMENTS (CIP)

Our ACH Customer-Initiated Payments Service (CTP) allows your consumer or
business customers to pay you for goods or services by using your website.

Your customets can authorize payments to you through commands on your
website or by touch-tone or, where available, voice commands on the telephone.
Payments can be made via the Automated Clearing House (ACH), and credit or
debit cards through the applicable card association networks, Detailed
information regarding this Service is available in the applicable User
Documentation,

CLIENT RESPONSIBILITIES
(2) For payments made via ACH, the following provisions apply:

(i) Payments will be made by creation of an ACH Entry to credit your account
with us and will be subject to the provisions of our Automated Clearing House
Services. You will obtain the authorization of each such customer to debit their
account, You sact-as the Originator, your customer acts as the Receiver and we

et as the ODFT with respect to the Entries. You warrant to us each time you

use this Service that you have obtained approptiate authorization from each
Receiver and that Entries conform to such authorization and comply with the
NACHA Rules, You algo inake to us the same warranties as we make with
respect to Entries under the applicable NACHA Rules.

(ii) You authorize us to credte an ACH .Entli on your behalf as provided in the
User Documentation (to the extent approved by the Client) and the NACHA
Rules

(b) Payments, including ohargebacks and adjustments, if any, made via credit or
debit cards through the applicable card association networks are covered by the
terms and conditions of the merchant setvices agreoment you have with the
acquiring bank.

Our Reclear Service resubmits a check or other payment instrument to the
financial institution on which it was drawn if the check or payment instrument
has been returned to us unpaid with the notation “refer to maket”, “nonsufficient



CHANGES TO A SERVICE

funds” or “uncollected funds”. Generally, we will not notify you that such an
item has been returned to us unpaid before we reclear it If g recleared item is
returned to us a second time, we will charge your account for the total amount of
the check or payment instrument, We generally total your returned items each
day, debit your account for the total amount and then send the returned checks
and payment instructions to yon. The.items we send to YOu servo us your notice
of the nonpayments,

GENERAL PROVISIONS

COMMUNICATIONS

You may request us at any time to change the processing instructions for any
Service. We are not obligated to implement any requested changes until we
have had a reasonable opportunity to act upon them. In meking changes, we arc
entitled to rely on requests purporting to be from you. Por certain changes, we
may require that your requests be in writing, in a form and manner accoptable to
us, or be from an authotized person you designate, In addition, certain requests
for changes may be subject to our approval.

In the event the Bank no longer provides the RPO, PCG or ACH in the form
described herein, the Bank will, upon each Participants’ selection of an
glternative sofution that provides the same functionality, migrate the Participants
over to such alternative on an agreed schedule that will assure continuity of
servico. The parties may change, add or delete any of the terms and conditions
applicable to any or all Services as disoussed above or upon written amendment
to the Master Contraot,

Any written notics or other written communication to be given under the terms
of this Booklet will be addressed to the applicable address specificd on the
Authorization and Agreement form you return to us, except as you-or we specify
otherwise in writing In conjunction with your accounts or particular Services.
Notices aro effective upon receipt, except as otherwise provided in this Booklet
or any Materials,

You agree that wo may electronically monitor and/or record any telephone
communications with you in those countries which permit that practics in
accordance with applicable laws. If our records about any such communication
are.different from yours, our records will govern subject to a rebuttable
presumption of their acouracy.

H you choose to use unencrypted electronic mail to initiate payment requests or
other instructions.or otherwise communioate with us, your use of such eleotronic
mail with respect to 4 Service will be subject to the terms and conditions of this
Boaklet and will comply with the applicable User Documentation. In addition,
you agrec to bear the risk that such electronic mail may be corrupted, modified,
garbled or hacked or its confidentiality may be breached by a third party and the
vigk that we will rely on such mail, which appears to be from you but which is
uneuthorized, and that such reliance will result in a loss.



CONFIDENTIALITY

OUR OBLIGATION

We acknowledge that information we obtain from you in connection with any
Service we provide to you under the terms of this Booklet may be confidential,
We will maintain the confidentiality of such information in accordance with our
normal procedures for safeguarding customer information and the policy
reflected in the Bank of America Corporation Code of Ethics,

YOUR OBLIGATION

Subject to tho Master Contract and Florida law, you acknowledge our claim to
proprietary rights in the Materials and that the Materials constitute our “trade
secrets” or frade secrets of our licensors or vendors. You understand that all
Materials are confidential and you will:

*  Safeguard the Materials at all times.

*. Establish and maintain procedures to assure the confidentiality of the
Materials and any password or code subsequently changed by you.

*  Use the Materlals only for the puiposes for which we provide them.

. Noﬁf‘y‘us-promptly by telephone, confirmed in writing, if any Materials are
lost or their confidentiality is compromised.

*»  Notify us promptly in the event that a public records request has been
*initiated which would obligate you to-provide information we may consider
a frade secret so that we-may respond within the requisite timeframe to
protect our interests,

Subject to the Master Contract, you will not, nar will you allow anyone else to,
do any of the following withowt our prior consent;

*  Disclose any Materials to any person or entity, except to your employees
and agents with a need to know the Materials.

*  Make any copies, in whole or in part, of any Materials in whatever form or
medjum (electronio, printed or otherwise) in which they may exist from
time to time, except as provided in the Sofiware License section.

«  Translate, reverse engineer, disassemble or decompile any Software or
security devices.

These confidentiality obligations continue after a Service you are using is
terminated. .

You have sole responsibility for the custody, control and use of all Materials.
You agree that no individual will be allowed to initiate a request or other
instruction contemplated iri this Booklst or to have acoess to any Materials
without proper supervision and strict security controls, If a Service requires use
of user identification codes or passwords, we will be fully protected in relying
on the correct user identification codes and passwords, as described in the
relevant User Documentation.



GENERAL

This section does not limit cither party’s ability o disclose information (i) that
‘the other party has-approved by prior writing for disclosure; (i) that is disclosed
to its professional advisors or auditors; (iii) that becomes publi¢ other than
through a breach of these confidentiality abligations, (iv) that was in its
possession or avatlable to it from & third party prior to its receipt of it in
connection with any Service, (v) which is obtained by it from a third party who
is not known by it to be bound by a confidentiality agresment with respeoct to
that information, (vi) as required or requested by any securitics exchatige or
regulatory body to which either party is subject or submits or {vit) as otherwise
required to be digclosed by law-or by legal or governmental process,

In addition, you agree (i) that we may disclose to our offices, affiliates, officers,
employees and agents with e need to know ey information we obtain about you
and (if) that those offices, affiliates, officers, employees and agents may disclose
such information as permitted under the immediately preceding paragraph.

You acknowledgo and agree that data procossing related to Services covered by
this Booklet and your associated accounts may take place in countries other than
those where you and your accounts with us are located, You further understand
that information concerning your relationship with us may be available on our
electronic data system both for information managentent purposes-and in order
to enable you to beneflt from our electronic banking services. You understand
and agree that, s a result, your banking relationship information may be
available to-some. of our officers ontside the country or countries where yon and
your accounts are located. Subjeot to the rostriotions stated in the Master
Contraot; You authorize-us to transmit your banking relationship information
across national borders, notwithstanding the banking secrecy laws.of any of the
cowritrias Involved, as riecessary or appropriate to provide any Services,

It i3 possible that in providing the Services we will transmit Personal Data. We
will only transmit Personal Data to our locations, to locations of aur affiliates or
to ofhiers in order to provide the Services, We may contract with others to
provide data transmission or storage services to us. In that case, we will require
that they treat Personal Data solely in accordance with our instructions. You
agree to comply with any directions we may give you from time to fime with
respect to the Personal Data,

Nelther party will use the other’s name or refer to the other party directly or
indirectly in any solicitation, marketing material, advertisement, news relesdse or
other telease to any publication without receiving the other party’s specific prior
writien approval for each such use or release, except that we may use your name
as a reference in service proposals if we obtain your prior oral approval for such
use,

This section also does not limit out ubility or thet of our affiliates to acaess and
use transaction data related to any Service provided to you in connection with
the management of our or thelr business,

These obligations continue after any Service you are using is terminated.



GENERAL MATTERS

AGREEMENT

This Booklet is binding upon each of your and our respective successors and
pemitted assigns. You may with our prior written consent, assign any of your
rights or duties described in this Booklet, This Booklet is not for the benefit.of
any other person, and no other person has any right under this Booklet against
you or us, and nothing contained in this Booklet creates any agency, fiduciary,
Joint venture or partnership relationship between you and ys.

GENERAL OBLIGATIONS

We ate responsible only for performing the Services expressly provided for in
this Booklet. We may contract with an outside vendor in providing any pottion
of theseé Services to our clients generally, however, your prior written approval
will be requiréd before we engage any subcontractors to provide Services
specific to this Agreement,

With respect to any Service, we will provide you with assistance by telephone at
the numbers and during the hours specified by us in writing from time to time.

You are responsible for maintairing the security of your data and ensuring that it
is adequately backed-up. We are not responsible for your loss-of your data,

ORAL ]NSTR_UCTIONS

Except as otherwise provided in this Booklet with respect to compliance with
any applicable Security Procedure, we may rely on oral instructions from any
person who.identifies himself or hersclf by @ name which is included ona
written list from you of persons authorized to give such instructions, You will
update this list-from time to time as necessary to reflect any changes in
authorizéd persons. Except as otherwise expressly stated in this Booklet, we are
not requited to act on any instruction from any pérson or to give notices to any
‘person,

SEVERABILITY; NO WAIVER

If any provision of this Booklet or the application of any such provision to any
person or set of circumstances is determined to be invalid, unlawful, vold or
unenforceable to any extent, the remainder of this Booklet, and the application
of such provision to persons or circumstances other than those as to which it is
determined to be invatid, unlawful, void or unenforceable, are not impaired or
otherwise affected and continue to be valid and enforceable to the fullest extent
permitted by law,

No delny or failure to exercise any right or remedy under this Booklet is deemed
to be & waiver of such right or remedy, No waiver of a single breach or default
under this Booklet is a waiver of any other breach or default. Any walver under
this Booklet must be in writing.



GOVERNING LAW

The Iaws and rules of the State of Florida and U.S. federal law govern
this Booklet.

LIMITATION OF LIABILITIES

ALL SERVICES OTHER THAN ELECTRONIC
FUNDS TRANSFER SERVICES

Except where specifically stated otherwise in the Master Contract, we are liable
to you only for actual damages incurred aga direct result of our failure to
exercise reasonable care in providing a Service, -

ELECTRONIC FUNDS TRANSFER SERVICES

For Requests and Entries which are subject to UCC 4A, we are liable only for
damages required to be paid under UCC 4A. or the Fedwire Regulation, as
applicable, except as otherwise agreed in this Booklet,

Subjest to the Master Contract, for all Requests and Bntries not subject to
UCCAA and for all other obligations under the Blectronic Funds Transfer
Services.sections, our liability is limited to actual damagcs, resulting directly
from our willful misconduct or our failure to exercise reasonable care, not
exceeding the following, as applicable: (i) in case of an excessive debit to your
account, the amount of the excess.plus compensation equivalent to interest; (if)
in case of payment to an account not specified by you, the amount of the
payment plus compensation equivalent to interest; (iii) in case of any delay in
crediting a debit Entry or DTC to your account, the amount of compenaation
equivalent to interest for the period of delay: or (iv) in all other cases, the actual
damages incurred by you. You will use reasonable efforts to assist us in
recovering the amount of any overpayment for which we are liuble,

If we are obligated to pay interest compensation, we will pay such compensation
or credit youraccount, as we determine, upon your written request, We
calculate compensation for the relevant period as specified in the Account
Agreemont or as advised by your customer services representative,

Ifyou feanémit a Reqisest to us by way of a funds-transfer system or other third-

party communioations system not specifically required by us, tho system is
deemed 10-be your agent for that purpose. We are not liable to you for any
discrepancy between the terms you transmit to such system end the torms it then
transmits to us,

ALL SERVICES

Bxcept where specifically stated otherwise in the Master Contract, in no cvent
will we be liable for eny indirect, consequential or punitive loss, damags, cost or
expenss of any naturc or any econoniic loss or damage, expense and loss of
business, profits or revenue, goodwill and anticipated savings, loss of or
corruption to your data, loss of operation time or loss of contracts, even if
advised of the possibility of such loss, damage, cost or expense, We will not be
responsible for the acts or omissions of you or your officers, employees or
agents (including but not limited to the amount, accuracy, timeliness or
authorization of any instructions or information from you) or the acts or



omissions of any other person or ¢ ity, including but not limited to any clearing
‘Touse association o processor, any 1.S. Pederal Reservé Bank or any other
country's central bank, any other financial institution or any Suppliet; and no
such person or entity witibe deemed our agent.

If you permit any Subsidiary or other person 1o access one-of our Service
installations on your premises through use of & remote access software package,
we will not be responsible or Jiable for such Subsidiary or person’s use or
misuse of our Services or access to accounts owned by you and for which you
did not authorize that Subsidiary or person to have aocess via your instaflation.
We may and will treat all instructions and information received by us through
this arrangement &8 provided by and for the benefit of you and subject to all our
rights under this Booklet with respect to the pertinent Services.

We will not be fiable for and will be excused from any failure or delay in
performing Our obligations for axy Service if such failure or delay is cansed by
circumstances beyond our control, including any natural disaster (such as
carthiquakes-or floods), emergency conditions (such as wal; riot, fire, theft or
1abor dispute), fegal constraint or govemmental action or inaction, ‘breakdown or
failure of equipment, bieakdown of any Supplier, or your act, omission,
negligence or fanlt.

We also will not be 1iable for any failure to act on our part if we reasonebly
believed that our action would have violated any law, sule or regulation.

OVERDRAFTS

e ————

With respect to a Service, wo may, at-our sole discretion, allow an overdraft to
ogcur in yous account. Eicept as we agree Of advige you otherwise in writing,
you must repsy us immediately, without demend, the amount of such over

plus any overdraft charges. In such cases, the fact that we previously allowed an
overdraft to ocour does not obligate us 10 do s0 in the future. Additional terms
and condltions contained in your Account Agreement may apply.

PAYMENT FOR SERVICES

Y ou must maintain and designate account(s) with us which-we will use for
Jebiting or crediting with respect t0 all payments and deposits and related
adjustments and charges. Except as otherwise provided; you must have
Collected and Available Funds on deposit in your account(s) sufficient to cover
such obligations, For purposes of satisfying your payment obligations, we may

consider any overdraft line of credit or other arrangement you have with us.

SERVICE CHARGES

You will pay us for each Scrvice you use according to our agreed schedute of
charges currently in effect for you as stated in the Master Contract Pricing
Schedule .

You will pay us for Software support 88 stated in the Master Contract Pricing
Schedute. The charges for such extra support will be as specified by the Master
Contract Pricing Schedule before such charges arc incurred or as otherwise
agreed by you and us from time t0 tiine.

Payment of charges due stated in the Master Contract.



TAXES

All Service charges arc exclusive of sales, value-added and use taxes, stamp and
other duties and other governmental charges imposed on-any Service or
Materials and not based on our net income, Such taxes, duties and charges are
payable by you,

REPRESENTATIONS AND WARRANTIES

SOFTWARE LICENSE

On-and as of each day we provide any Service to you, you and we represent and
warrant to the other that:

» To the best of our knowledge and belief our agreement to each provision
contained in this Booklot is & duly suthorized, legal, valid, binding and
enforceable obligation.; and

»  To the best of our knowledge and belief your and our performance of
obligations will not violate any law, regulation, judgment, decree or order
applicable; and

*  To the best of our knowledge and belief there is no lawsuit, tax.claim or
other dispute pending or threatened against you or us which, if lost, would
impair your or our financie] condition or ability to pay us or provide the
Services under theterms of this Booklet,

‘On-and asof each day we provide any Service to you, you represent and
warrant to us that:

s To the bost of our knowledge and beliof the process of debiting of any
account as provided in this Booklet is not inconsistent with any restriction
on the use of that acoount or the Master Contract Scope of Work; and

»  To the best of our knowledge and belief all approvals and authorizations
required to-permit the execution and delivery of the Agreement and
Authorization form and any other necessary documentation, and the

- performance and consummation by you of the transactions contemplated
under cach Service, have been obtained, including but not limited to due
authorization from each applicable third party to allow you to transfer fiinds
and access information from such party’s account;

This section applies to all Software we provide to you after you return the
Agreement and Authorization form unless we provide you a separate license
agreement for spécific Software (inclitding, subjeot to the Master Contract, &
“click-wrap” Software license you may obtain from us by downloading from our
website and including, in the case of the Commercial and Corporate Card

Services, the Heenses for Visa InfoSpan, MasterCard SmartData and any other

third-party Softwate we provide you.in connection with such Services),
Notwithstanding anything to the contrary in the “General Provisions* section of
this Booklet, the software Hoenses granted o you under this Software License
sedtion are governed by and interpreted according to the laws of the State of

- Florida without referenice to itz prinoiples of conflicts of law, .



LICENSE

For each Software application we provide to you for one or more Services, we
grant you a non-exclusive, non-transferable license for the use of that Software
and its reldted Materials. Each license is granted solely for use in object code
form only in connection with one or more Services, You may nse the Software
only in accordance with the applicable User Documentation,

The Software, its source code, the related Materials and all copyright, patent,
tredemark, trade:secret and other rights in them are and will reihain the
exclusive property of us or ous licensors. Youwill secure and protect the
Software (including-all copies) in a manner consistent with the maintenance of
our rights and those of our licensors. In order to protect those rights, you will
reproduce and incorporate copyright notices and all other proprietary legends
presoribed by us in any permitted copies. You may not remove, obscure or
otherwise tamiper with o alter any such notices or legends affixed to or
otherwise contained in the Software or related Materials or coples, You will
also take appropriate action to instruct and obligate your representatives who are
permitted access to the Software (Including copies) to comply with your
obligations to protect the Software.

We are obligated to provide you only with those updates, upgrades or new
releases of Software which we make generélly available to our other customers
who license the same Software. Any corrections, updates, upgrades or new
releases that we provide fo you must be installed by you, within 10 business
days, and will be deemed part of the Sofiware in accordance with s, 215,322,
F.S. We will provide support only for the most current version of Software we
have provided to you.

You will, at your expense, cause a computer to be installed and kept in good
condition and working order at your site for use of the Software. The computer
and its components must be equipment which is acceptable as spevified by us
from time to time.

We may assist you with the installation of Sofiware on your computer and with
the training of persons who will use the Software, but we will not bear any
responsibility for the proper installation and use of the Software, Completed
installation by the Partieipant constitutes an acceptance of Software installed,
Completed installation by us on behalf of a Participant requires acoeptance of
the installation pursuant to s. 215,422, F.8, Upon installation we will make
applicable training available to you.

- You may not (i) sell, assign, transfer, license, sublicense or publish the Software
or copies of the Software or (i) disclose, display or otherwise make available
the Software or coples thereof to third parties without our express approval.

‘You may not copy, or allow anyone elss to copy, the Software or related
Materials, except that you may make two copies for backup and archival

- purposes, You may not electronically distribute, or allow anyone else to

electronically distribute, Software except from the nctwork server on which it jg

installed to workstations on that network.

You will provide us notice, in writing or by electronic means approved by us for
such purpose, each time you make a permitted copy of Software (except for
backup or archival copies) or electronically distribute it to & workstation,



indicating the location and date of the copy or distribution. We may audit your
site fo confirm compliance with this Software License section if you faif to make
the reports called for or if we reasonably believe you are using-unauthorized
copies of Software.

You may not alter, repair, modify or adapt aty Software or related Materials,
including, but not limijted to, translating, reverse engineering, decompiling,
disassembling or creating derivative works from it,

Youagrée to inform our client support unit of all errors, difflculties or other
problems with the Software of which you become aware. We will make
reasonable efforts to fix or provide workarounds for material reported ervots and
1o provide you with support and consultation concerning the Software. The
reasonable éffort, support and consultation will be such as we, in our sole
‘discretlon, determine. You will cooperate with us in the expeditious resolution
of such errors, difficulties or other problems by providing us, on request, a
listing of input, output and all other data which we may reasonably request in
order to reproduce operating conditions similar to those present when such
arrors, diffioulties or other problems were discovered.

You may move the Software to another computer replacing the one on which the
Software was originally installed or to another site, but only after you give us
notice, in writing or by electronic means approved by us for such purpose,
specifying the new computer and site. We will have reasonable access to
Software while it is at your site to provide assistance or to verify the status or
location of Software.

Subject to the Master Conract, s license to Software and related Materials will
terminate pursuant to the Master Contract provisions for breash of contract if
you breach a material term of the license or if the Services for which you are
using the Software are terminated. In addition, in.the event of a breach of your
confidentiality obligations with respect to the Software, we may seck any
remedy provided by law or equity.

LIMITED WARRANTY/DISCLAIMERS

You acknowledge that the Software has not been produced to meet your specific
requirements and has not been tested in every possible combination and
operating envitonment, You are résponsible for satisfylng yourself that the
Software is satisfactory for your purposes,

You further understand and agree that we make no representation conceming tho
completeness, accuraoy, operation or performance of the Software or its
compatibility with any hardware. You acknowledge that the operation of the
Software may not be uninterrupted or error-fre.

We. warrant that the Software will substantialty conform to the docymentation
provided with the Software for a period of 60 days after delivery to you
provided that: (i) the Softwarc is used by you in strict compliance with the terms
of this Booklet and the rclated Materials, (ii) the Software is not modified in any
way by you and (jii) you promptly notify us and reproduce for us any defects,
etrors or bugs in the Software, We will use reasonable efforts to coszect or work
around any Software errors reported by you or, at our discretion, but in any
event if our efforts are unavailing, we will accept return of the Software and
refund any licensc fees paid by you.



You agree that the foregoing Is your sole and exclusive remedy for breach of
warrarity and our sole obligation in connection with the performance or
operation of the Sofiware and related Materials,

Except as specifically stated above and in the Infringement Indemnity
subsection below and notwithstanding any other provision in this Booklet
.or otherwise, we make no representation or warranty, express or implied,
written or oral, and, to the full extent permitted by law, disclaim all other
warranties including, but not limited to, the implied warranties of
merchantability or fitness for a particular purpose, regarding the Software,
the related Materials and all other property, services or rights covered by
this Booklet.

To the extent permitted by applicable law, and except as otherwise provided in
this seetion, we will not be liable for damages of any kind arising out of the use
of; or inability to use, the Softiware or accompanying documentation.

You agres that the United Nations Convention on Contracts for the International

Sales of Goods will not apply to our provision to you or your use of any
Software. '

Neithef you nor we limit or ekclude our liability to the other for death, pei'sona]
injury, willfiul misrepresenitation, willfu) default or fraud.

INFRINGEMENT INDEMNITY

We will defend at our own expense or settle any action brought against you to
the extent it is based on a claim that your use of the Software and/or Materials
provided by us to you pursuant t6 this Booklet infringes any Bernie Convention
country copyright or any United States of America or United Kingdom patent,
trade secret or trademark of any third party, and we will pay all costs and
damages finally awarded in any such action.

Our obtigation is subject to (i) prompt notice from you of any such olaim or
action, (ii) your niot having made any admission of Liability or agreed to any
settlement or compromise, (iii) your providing to us, in a prompt and timely
manner, the documents, information and assistance we reasonably request, (iv)
our having sole control of defending such claim or action, (v) your having used
the current version of the Software and Materials, as provided to you by us, in
compliance with the terms of this Booklet and the related Materials and (vi) our
cbligations under this indemnity being our only obligations to you with respect
to any infringement ¢laim in conneoction with your use of the. Softwars.

EXPORT CONI‘ROLS

You understand and acknowledge that our obligations to provide the Software,
techinical assistance, any media in which any of the foregoing is contained,
training and related technical data (colectively “Data™) will be subjeot in all
respects to all applicable laws and regulations as shall from time to time govern
the export or diversion of certain products and technology to and from certain
countries. You warrant and agree that you will comply in all respects with the
-export and reexport restrictions applicable to the Data shipped to you and will
otherwise coniply with sl applicable laws and regulations goveming export and
diversion of the Software and technical data in effect from time to time.



GLOSSARY OF TERMS

The following are some important terms that appesr in this Booklet.

Acceptable Payee. Your name and any other payee name you provide to us as
an acceptable payee for checks to be processed under the Lockbox Service.

Account Agreement. The cutrent signature card, International Account
Agreement or SAOTC and the publication(s), as amended from time to time, we
provide you containing terms and conditions applicable to-each deposit, savings
of current account for which you use a Service.

Bill Payment Service Provider. Any entity, which may include us, you
authorize to deliver payments, remittance information and other related data
from yaur customers to us for the Electronic Bill Payment Consolidation
Service,

Business Day. Each day on which the bank or bank office providing or
Tacilitating & Service is open for business related to that Service.

Card. Bach plastic charge card which we issuo for your Card Account under
our Commereial or Corporate Card Services.

Card Account. Bach MasterCard or Visa account which we issue to you or to &
Cardholder under our Commereial or Corporate Card Services, including an
account for which only an account number and no Card is provided.

Cash Advance, Use of a Card Account to obtain cash from a participating
financial institution, merchant or ATM, to write 4 Convenienoe Chieck or to
obtain items readily convertible into cash, such as money orders, travelets
checks, foreign ourrency, lottery fickets, casino chips and race-track wagers,

Card Administrator. One or more individuals designated by you in writing, as
our primary contact for the Card Accounts, who is authorized fo take actions
neocessary or appropriate to maintain the Card Accounts, including without
limitation designating persons to receive Card Accounts, receiving
communications from us related to the Card Accounts, requesting the olosure of
Card Accounts and otherwise communicating with us with respect to the Card
Accounts,

Cardholder. Your employee or any other person who you designate in writing
and who we approve to receive a Card Account or a Commercially Prepaid
Card. If you or a Cardholder makes a Commercial Prepaid Card, a Card
Account number or Convenience Check available to another party, that person
will also be consideted a Cardholder.

Check Issunnce Request, Using the Check Issuance Service, a message
transmitted from you to us requesting us to issue & check on your behalfdrawn
on-either nccounts you maintain with us or accounts designated and owned by
us.



Collected and Available Funds., Funds in an account equal to the ledger
balance minus float which, in our reasonable determination, are not subjectto a
hold, dispuite or legal process preventing thelr withdrawal,

Commercial Prepald Card. A pire-paid magnetic strip-based plastic card issne
by us for'a Cardhiolder’s purchase of goods or services or for cash withdrawals.

Controlled Disbursement Point. Eech bank office designated by us through
which checks issued under the Controlled Disbursement Service will be clsared
or routed.

Convenience Check. A check which we may provide to you to draw on a Card
Account,

Deposit Account. One or more demand deposit accounts maintained by you
with us and used in connection with our Controlled Disbursement Service.

Depository Transfer Checks (DTCs). Depository transfer checks and
preauthorized checks to debit Receivers’ accounts to accomplish the same
purpose as debit Entries. (Receiver is defined in the NACHA Rules))

Effective Entry Date. The date specified, in accordance with the NACHA
Rules, on the Entry by the Originator on which the Originator intends the Entry
to be settled, (Originator is defined in the NACHA Rules.)

Electronic Funds Transfer Services, ACH Services, intemational Electronic
Funds Transfer Services and Wire Transfer Services. : :

Entries. Entries has the meaning provided in the NACHA Rules and also
includes any data for Entries and any prenotification,

eUCP. The rules for electronic presentation of documents under the UCP.

Fedwire. The funds transfer system owned and operated by the Federal Reserve
Banks of the United States of America, but excludes the system for making
automated clearing house fransfers.

Fedwire Regulations. Subpart B of Regulation J of the Board of Governors of
the Federal Reserve System of the United States of Americs, as amended from
time to time, '

FX Transdction. A transaction betweenyou and s, permitted under the
Electronic Forelgn Exchange Service, for the purchase of one currency in
exchange for the sale of another currency (including without limitation any
foreign exchange spot, swap or outright forward transaction or option),
including any transaction that effects the pre-delivery, extension, rollover or
splitting of such a transaction.

FX Request. A request by means permitted under the Eleotronic Foreign
Exchange Service to.enter into an FX Transaction.

International Account Agreement. A form of Account Agreement used in
some countries,



International Electronic Funds Transfer Services. Electronio payment
services for transfers to or from your account outside the United States of
America or to or from your account in the United States of America to or from
ah account in a different country. These services include low-value batch
payments made according to multiple requests within a single eleotronic data
file. International Electronio Funds Transfer Services exclude ACH Services
within the United States of America and exclude Wire Transfer services.

ISP98, The “International Standby Practices 1998» developed by the Institute
of Interrational Banking Law & Practice and endorsed and published by the
International Chamber of Commerce or such later revision a8 may be adopted
and be in effect on the date the subject standby letter of credit is issued,

Lockbox Address. The post office address we assign to you or we accept fro:
you for the Lockbox Service. .

Matorials. The Software, user identification codes, passwords, codes, keys, test
keys, seourity devices, embedded algorithms, digital sighatures and certificates,
other similar devices and information, User Documentation and related
documentation we provide to you,

NACHA Rules. The rules of tho National Avtomated Clearing House
Association (including any other clearing houss rules applicable to autonated
clearing house transactions), as amended from time to tims.

Payment Advice, Using the Clieat-Printed Drafis Servicss, an electronic
message transmitted by you to us advising us that yon liave created a draft,

Personal Data, Information we receive from you in connection with the
Services consisting of an individual’s bank accounts or other financial data or
identifying a living individual.

PIN. A personal identification number which a Cardholder may receive when
‘activating a Commercial Prepaid Card,

RCK., A “Re-Presented Check Entry” as defined in the NACHA Rules.

Request, A request by means permitted under the relevant Wire Transfer or
Intemational Electronic Punds Transfer Service to transfer fands to or from a
specified account or benefictary (including standing instructions) or to amend of
cancel a prior request to transfer funds.

Reversal/Delotion Request. A request for a Reversal or a request to delete a
previously delivered Entry.

Reversals. Data for reversing Entries,

SAOTC. Each form of Standard Account Opening Terms and Conditions used
in cortain countries as an Account Agreement.

Security Procedure. Unless we agree otherwise with you, the applicable
security procedure described in the Materials for your data delivery type.or
Service for verifying the authenticity of Entries, Requests, Reversal/Deletion
Requests, Payment Advices, Check Tssuance Requests, Stop Payment Requests,
FX Requests or Tax Payment Instructions.



Service, With respect to a Bank of America Corporation subsidiary bank, a
treasury management service provided in a specific Bank location and covered
by this Booklet.

Software. The programs and data files provided by us for use on a computer in
connection with one or more particular Services.

Stop Payment Request. A message you send us using the Online Stop
Payment Services, the Check Issuance Services.or the Client-Printed Drafis
Services to request that payment be stopped on a check or draft which, in the
case of the Online Stop Payment Services, must be drawn on an eligible account
you have with us,

Subsidiary. Any entity in which more than 50% of the ownership interest is
owned, directly or indirectly, by you. The term “Subsidiary" does not include
affiliates or other entities in which 50% or Jess of the ownership interest is
owned, directly or indirectly, by you.

Supplier. Any private or common carrier communication or fransmission
facility, any time-sharing supplier or any mail or courier service,

- SWIFT. The infernational electronic message-transfer service known as the
Socisty for Worldwide Interbarik Financlal Telecommunication.

Tax Payment Iustructlon. An instruction by means permitted under the
relevant Tax Payment Service to pay any taxes using any of the tax forms
specified in the applicable User Documentation,

Transaction. The purchase or reservation of 8oods or services or a cash
advance made or facilitated by use of a Stored Value Card, a Commercial Card,
Convenience Check or Card Account,

UCC 4A. Article 4A of the Uniform Commercial Code - Funds Transfors, as
adopted by the state in the United States of Ametica whose law applies to a
Service, as amended.from time to time.

UCP. The Uniform Customs and Practices for Documentary Credits, 1993
Revision, ICC Publication No. 500 or such later rovision as may be adopted by
the International Chamber of Commerce and be in effect on the date the subject

Ietter of credit is jssued.

Unauthorized Use. Use of a Card Account, Card or Convenience Card bya
person (i) who 18 not your Cardholder, employee or-agent, (i) who does not
have actual, implied or apparent authority to use the Card Account and

(i) whose use does not benefit you directly or indirectly,

Uniform Rules for Collections, The Uniform Rulss for Collections, ICC.
Publicatiori No, 522, or such later revision as may be adopted by the
International Chamber of Commerce and be applicable to a collection,

User Docinnentation. Any written information we provide you, including
information in electronic format, as amended from time to time, which contains
detailed instructions regarding the use of a Setvice, as provided by a particular
banking center or office. User Documentation may vary from one jurisdiction to
another. Current User Documentation is available upon your request,



